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value, and is accepted by the lender in ac-
cordance with safe and sound lending prac-
tices. Other acceptable collateral should be
appropriately discounted by the lender con-
sistent with the lender’s usual practices for
making loans secured by such collateral.
Other acceptable collateral includes, among
other items, unconditional irrevocable
standby letters of credit for the benefit of
the lender.

Owner-occupied, when used in conjunction
with the term I- to 4-family residential prop-
erty means that the owner of the underlying
real property occupies at least one unit of
the real property as a principal residence of
the owner.

Readily marketable collateral means insured
deposits, financial instruments, and bullion
in which the lender has a perfected interest.
Financial instruments and bullion must be
salable under ordinary circumstances with
reasonable promptness at a fair market
value determined by quotations based on ac-
tual transactions, on an auction or similarly
available daily bid and ask price market.
Readily marketable collateral should be ap-
propriately discounted by the lender con-
sistent with the lender’s usual practices for
making loans secured by such collateral.

Value means an opinion or estimate, set
forth in an appraisal or evaluation, which-
ever may be appropriate, of the market value
of real property, prepared in accordance with
the agency’s appraisal regulations and guid-
ance. For loans to purchase an existing prop-
erty, the term ‘‘value’” means the lesser of
the actual acquisition cost or the estimate of
value.

1- to 4-family residential property means
property containing fewer than five indi-
vidual dwelling units, including manufac-
tured homes permanently affixed to the un-
derlying property (when deemed to be real
property under state law).

[67 FR 62896, 62900, Dec. 31, 1992; 58 FR 4460,
Jan. 14, 1993]
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SOURCE: 67 FR 69991, Nov. 20, 2002, unless
otherwise noted.

§366.0 Definitions.

As used in this part:

(a) The word person refers to an indi-
vidual, corporation, partnership, or
other entity with a legally independent
existence.

(b) The terms we, our, and us refer to
the Federal Deposit Insurance Corpora-
tion (FDIC), except when acting as con-
servator or operator of a bridge bank.

(c) The terms I, me, my, mine, you,
and yourself refer to a person who sub-
mits an offer to perform or performs,
directly or indirectly, contractual
services or functions on our behalf.

(d) The phrase insured depository insti-
tution refers to any bank or savings as-
sociation whose deposits are insured by
the FDIC.

§366.1 What is the purpose of this
part?

This part establishes the minimum
standards of integrity and fitness that
contractors, subcontractors, and em-
ployees of contractors and subcontrac-
tors must meet if they perform any
service or function on our behalf. This
part includes regulations governing
conflicts of interest, ethical responsi-
bility, and use of confidential informa-
tion in accordance with section 12(f)(3)
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of the FDI Act, 12 U.S.C. 1822(f)(3), and
the prohibitions and the requirements
for submission of information in ac-
cordance with section 12(f)(4) of the
FDI Act, 12 U.S.C. 1822(f)(4).

§366.2 What is the scope of this part?

(a) This part applies to a person who
submits an offer to perform or per-
forms, directly or indirectly, a contrac-
tual service or function on our behalf.

(b) This part does not apply to:

(1) An FDIC employee for the pur-
poses of title 18, United States Code; or

(2) The FDIC when we operate an in-
sured depository institution such as a
bridge bank or conservatorship.

§366.3 Who cannot perform contrac-
tual services for the FDIC?

We will not enter into a contract
with you to perform a service or func-
tion on our behalf, if you or any person
that owns or controls you, or any enti-
ty you own or control:

(a) Has a felony conviction;

(b) Was removed from or is prohibited
from participating in the affairs of an
insured depository institution as a re-
sult of a federal banking agency final
enforcement action;

(c) Has a pattern or practice of defal-
cation; or

(d) Is responsible for a substantial
loss to the Deposit Insurance Fund (or
any predecessor deposit insurance
fund).

[67 FR 69991, Nov. 20, 2002, as amended at 71
FR 20527, Apr. 21, 2006]

§366.4 When is there a pattern or
practice of defalcation?

(a) You have a pattern or practice of
defalcation under §366.3(c) when you,
any person that owns or controls you,
or any entity you own or control has a
legal responsibility for the payment on
at least two obligations that are:

(1) To one or more insured depository
institutions;

(2) More than 90 days delinquent in
the payment of principal, interest, or a
combination thereof; and

(3) More than $50,000 each.

(b) The following are examples of
when you have or do not have a pattern
or practice of defalcation. These exam-
ples are not inclusive.

§366.5

(1) You have five loans at insured de-
pository institutions. Three of them
are 90 days past due. Two of the three
loans have outstanding balances of
more than $50,000 each. You have a pat-
tern or practice of defalcation.

(2) You have five loans at insured de-
pository institutions. Two of them are
90 days past due. One of the two is with
ABC Bank for $170,000. The other one is
with XYZ bank for $60,000. You have a
pattern or practice of defalcation.

(3) You have five loans at insured de-
pository institutions. Three of them
are 90 days past due. One of the three
has an outstanding balance of more
than $50,000. The other two have out-
standing balances of less than $50,000.
You do not have a pattern or practice
of defalcation.

(4) You have five loans at insured de-
pository institutions. Three of them
have outstanding balances of more
than $50,000. Two of those three were 90
days past due but are now current. You
do not have a pattern or practice of de-
falcation.

§366.5 What causes a substantial loss
to a federal deposit insurance fund?

You cause a substantial loss to the
Deposit Insurance Fund (or any prede-
cessor deposit insurance fund) under
§366.3(d) when you, or any person that
owns or controls you, or any entity you
own or control has:

(a) An obligation to us that is delin-
quent for 90 days or more and on which
there is an outstanding balance of prin-
cipal, interest, or a combination there-
of of more than $50,000;

(b) An unpaid final judgment in our
favor that is in excess of $50,000, re-
gardless of whether it becomes dis-
charged in whole or in part in a bank-
ruptcy proceeding;

(c) A deficiency balance following
foreclosure of collateral on an obliga-
tion owed to us that is in excess of
$50,000, regardless of whether it be-
comes discharged in whole or in part in
a bankruptcy proceeding; or

(d) A loss to us that is in excess of
$50,000 that we report on IRS Form
1099-C, Information Reporting for Dis-
charge of Indebtedness.

[67 FR 69991, Nov. 20, 2002, as amended at 71
FR 20527, Apr. 21, 2006]
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